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One important provision in the UCC which probably will cause
some trouble is the classification of goods into various categories.
For example, when a refrigerator is sold to a doctor it may be consumer goods or equipment, depending on where the doctor uses it. As
consumer goods it is subject to special treatment. If it is equipment,
the normal UCC procedures must be followed. The problem which
must be avoided will arise when the seller and possibly the buyer
think the goods are consumer goods but a court resolving the problem considers the goods to be equipment. Not having filed a financing
statement to protect his security interest, the seller would lose the
full protection he thought he had. If there is a solution to this problem, it is that in any case where the secured party is in doubt, he
should file. This will insure full protection and avoid needless litigation.
DONALD H.

PARTINGTON

FACTOR'S LIEN AND ACCOUNTS RECEIVABLE FINANCING
AND ARTICLE 9
In recent years the area of secured transactions has become more
complicated for lawyers and business men alike; a maze of statutes,
with wide variations from state to state, clouds the picture. The UCC
has brought some order to this chaotic situation. Specifically, what
effect does the UCC have upon dealer financing in Virginia, particularly in the areas of factor's liens and accounts receivable financing?
FACTOR'S LIENS

Virginia passed a "new style" factor's lien act in 1944,1 but the
Supreme Court of Appeals of Virginia has never had occasion to decide
a case under it.2 The Virginia legislation defines factoring as "financing... a manufacturer in his purchases, manufacture and sale of
goods and merchandise." 3 A factor includes banks, persons, corporations who lend on the security of a manufacturer's goods or merchandise, and consignees and pledgees who advance money on goods
Wa. Code Ann. §§ 55-143 - 50 (Repl. Vol. 1959).
'The only reported case that involves this legislation is In the Matter of Lincoln
Industries, Inc., 166 F. Supp. 24o (W.D. Va. 1958). In that case a company in the
business of loaning money and discounting invoices had a factor's lien on all
the bankrupt's inventory and accounts receivable.
'Va. Code Ann § 55-143 (Repl. Vol. 1959).

19631

VIRGINIA COMMENTS

or merchandise consigned or pledged to them.4 If a writing so provides, the factor has a continuing lien on all the goods and merchandise of the borrower for all loans made from time to time.5 As soon
as a notice of this agreement has been recorded, the lien is valid and
covers after-acquired property of the borrower. 6 The notice that is to
be recorded must contain the name of the lender, that is the factor,
his principal place of business, the names of the partners if it be a
partnership, or the state of incorporation if it be a corporation. 7 The
notice must also contain the name of the borrower and his interest
in the merchandise. 8 A description of the general character of the
goods and merchandise covered by the lien must be included, as well
as the period of time that advances are to be made under the terms
of the agreement. 9 The notice is to be recorded in the county where
any of the goods or merchandise is located. 10 However, if the factor
has possession of the merchandise, he has a continuing general lien
without recording."
The lien is effectual from the time it is admitted to record against
all later claims against the merchandise, except common law and
statutory possessory liens.12 Any liens which were recorded or in existence prior to the recordation of the factor's lien take precedence
over the factor's lien.13 The landlord's lien for rent is by express
statutory provision made superior to the factor's lien.' 4 Purchasers
for value in ordinary course of business from the borrower take free
of the factor's lien whether or not they know of the lien, but the factor's lien attaches to the accounts receivable or proceeds of this sale
without any additional act on the part of the factor.' 5 The lien is
released when it is marked satisfied in the book where it is recorded. 16
The floating lien is validated in the UCC.'7 Under the UCC a
'Ibid.
'Va. Code Ann. § 55-144 (Repl. Vol. 1959).
0

1bid.
Wa. Code Ann. § 55-144(a) (Repl. Vol. 1959).
'Va. Code Ann. § 55 -i 44 (b) (Repl. Vol. 1959).
OVa. Code Ann. § 55-144(c) (Repl. Vol. 1959).
"Va. Code Ann. § 55-145 (Repl. Vol. 1959).

'Va. Code Ann. § 55-148 (Repl. Vol. 1959).
"Wa. Code Ann. § 55-146 (Repl. Vol. 1959).
1
4Ibid.
2&bid
'Ibid.
"Va. Code Ann. § 55-147 (Repl. Vol. 1959).
T
2 UCC §§ 9-2o4 and 9-205 and Comment.
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security interest in the inventory' s or merchandise of a manufacturer
is created by a written security agreement.' 9 This agreement must be
2
signed by the debtor 20 and must contain a description of the security '
22
which reasonably identifies the collateral. It is immaterial, as far
as rights and remedies under the agreement are concerned, whether
23
the debtor or secured party has legal title to the collateral.
The security interest of the secured party is said "to attach"
after an agreement has been made, value has been given, and the
debtor has rights in the collateral. 24 However, one or the other of two
further steps is needed to perfect the security interest of the secured
party. Either he must take possession of the inventory,25 or file a
financing statement. 26 For obvious reasons, the latter method will
probably always be used in the case of inventory. The financing statement must contain the signatures and addresses of both the debtor
and secured party, and a description of the collateral. 27 As to place
of filing the financing statement, the UCC employs central notice
filing in almost all instances. 28
The UCC has a comprehensive system of rules to determine priorities, but while the rules are more elaborate than those found in the
'sSee UCc § 9-1o9(4) for the definition of "inventory." UCC § 9-1o9(1) defines
"consumer goods," and UCC § 9-109(2) defines "equipment." These subsections
distinguish the three terms from one another as they are used in the UCC.

'OUCC § 9-203(l)(b). UCC § 9-203(1)(a) provides that a security interest is
enforceable if the secured party has possession of the collateral. Where the collateral
is inventory of the debtor; the secured party will not have possession of it. See
also UCC § 9-201, which provides that the "security agreement is effective according to its terms between the parties, against purchasers of the collateral and against
creditors."
2'UCC § 9 -2o3(i)(b).

mIbid.
2UCC
2UCC
2UCC
2UCC
21UCC
- UCC

§ 9-110.
§ 9-202.
§ 9-2040).
§ 9-302(l)(a).
§ 9-So2(1).
§ 9-4020).

2UCC § 9-401(1). The UCC has three alternative arrangements for filing. The
first alternative subsection provides for central notice filing in all cases, except where
fixtures are involved. This exception is found in all three alternative subsections.
The second alternative subsection requires local filing when the collateral is farm
equipment, farm products, accounts or contract rights arising from the sale of farm
products, or consumer goods. The recording is to be where the goods are located.
Central notice filing is sufficient in all other cases. The third alternative subsection
has the same requirements as the second, but requires local filing where the debtor
has a place of business in only one county in the state, or lives in the state but
has no place of business here.This third alternative seems to be closer to the recording requirements of the Virginia factor's lien statute than the first two. See Va.
Code Ann. § 55-145 (Repl. Vol. 1959).
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Virginia factor's lien legislation, they are basically the same. Under
the UCC, a security interest that has attached is perfected when the
financing statement is admitted to record. 29 The artisan's possessory
lien arising by operation of law is superior to even a perfected security
interest 3 0 A purchaser from the debtor in the normal course of business takes free of any perfected security interest, even though he may
know of the security interest.31 If the financing statement covers the
proceeds from the sale of collateral, the security interest continues
in such proceeds.3 2 All of these rules are substantially the same as in
the factor's lien legislation of Virginia. 33
The above rules and procedures are similar to Virginia practice.
However, the UCC is more detailed than the Virginia statutes and
covers a few situations untouched by the factor's lien act. A creditor
who has a purchase money security interest in inventory collateral
covered by his security agreement has priority over conflicting and
perfected security interest in the same collateral if three requirements
are met: 34 Firstly, the purchase money security interest must be per-

fected at the time the debtor receives possession of the inventory.3 5
Secondly, the purchase money secured party must notify all other
creditors of whom he knows, who have a recorded financing statement
covering the same debtor's inventory collateral, that he, the purchase
money secured party, is obtaining a purchase money security interest
in this inventory.36 Thirdly, the purchase money secured party must
give this notice before the debtor obtains possession of the inventory.3 7
Another situation covered by the UCC, but omitted by the Virginia factor's lien act, is the return of goods by the buyer or repossession by the seller. The UCC states the rules that determine the
priorities of the parties in this situation.38 If the goods were collateral
-UCC § 9-302(1).
§ 9-310.
UCC § 9.307(1).
=UCC § 9-306(2).

31UCC

:See notes 12-15 supra. One difference is that the UCC does not provide for an
express priority of a landlord's lien for rent as provided in Va. Code Ann. 55-146
(Repl. Vol. 1959). Yet Virginia law remains unchanged. The landlord's lien is
expressly excluded from Article 9 of the UCC. See UCC § 9-io 4 (b).

3'UCC §

9-312(3).

• UCC § 9-312(3)(a).
:UCC § 9-312(3)(b).
3UCC § 9-312(3)(c).
'UCC § 9-3o6(5). The official comment of this section makes it explicitly clear
that Article 9 of the UCC rejects the rule of the case of Benedict v. Ratner, 268
U.S. 353 (1925)_ Under the rule of that case where the debtor was given control
over returned goods, the security arrangement might be invalidated. See also UCC

31o
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for a debt which the debtor owed to the secured party, and the debt
is still unpaid, then the security interest attaches once again and is
a perfected interest, if such interest was perfected when the goods
were sold. 39 If the perfection was originally accomplished by filing
a financing statement, no further filing is necessary. 40 However, if the
perfected security interest was created by other means, such as possession of the inventory, then the secured party must take possession
41
of the returned or repossessed goods, or file a financing statement.
Once the secured party has perfected his security interest, he
can assign that interest, and the assignee obtains the superior position of the secured party without any further filing.4 2 Any creditors
of or transferees from the original debtor are subordinate to the assignee of a secured party having a perfected security interest.43 The
security interest is terminated 44 or released 45 when such fact is recorded.
ACCOUNTS RECEIVABLE

The UCC effects few changes in the accounts receivable financing area. Moreover, these changes will not be as significant as might
appear at first glance. Accounts receivable may be assigned as securi-ty for a loan in Virginia; such an assignment in writing expressly is
authorized by the Virginia Code. 46 However, there is no recording
requirement in Virginia, and the assignment may be oral. 47 The
general rule as to priorities is that the first assignee will prevail against
subsequent assignees. 48 However, since a 1956 amendment of the
§ 9-2o5 and Comment. For a discussion of the effect Benedict v. Ratner has had on
bankruptcy cases in Virginia, see Brasfield, Reservation of Dominion over Property
Given as Security-The Virginia Rule, 49 Va. L. Rev. 192 (1963).
3UCC § 9-3o6(5)(a).
'1Ibid.
41lbid.
42UCC § 9-302(2). For the procedure required when assigning a security interest, see
UCO § 9-405.
'3UCC § 9-302(2).
"UCC § 9-404.
4-UCC § 9-406.
"Va. Code Ann. § 11- 5 (Repi. Vol. x956).
7
4 The Virginia Code does not require the assignment to be written, but only
states the legal effect of a written assignment. Nothing is said of oral assignments
or recording requirements for assignments.
4Va. Code Ann. § 11-6 (Repi. Vol. 1956). The statute imposes a constructive
trust in favor of the first assignee upon anyone who might have received payment
from the obligor. The UCC does not have a similar provision. But under both the
UCC and the Virginia statute, if the obligor pays the wrong person, he is pro tanto
released if he acted in good faith. See UCC § 9-318(3). For Virginia cases following
the rule based on the first in time, see: Evans v. Joyner, 195 Va. 85, 77 S.E.2d
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factor's lien act in Virginia, accounts receivable may be security for
a factor's lien along with inventory.4 9 When the collateral for the
loan, subject to the lien, is sold in the ordinary course of business,
the lien attaches to the proceeds of the sale or the accounts receivable without any further act on the part of the factor.50 As shown
above, the provisions of the UCC and the Virginia factor's lien act
are very similar. If accounts receivable financing is handled by this
procedure, there is little change here.
Article 9 of the UCG contemplates the abolition of the distinctions
among the various kinds of presently used security devices.51 Therefore, the creation of a security interest in accounts receivable will
be accomplished the same way as outlined above. 52 There must be a
written security agreement, 3 a copy of which signed by the secured
party may be filed as a financing statement. 4 The assignment of
accounts receivable for security purposes is subject to the filing requirements of the UCC, a change in long established Virginia law. 55
There must be a written security agreement, and usually a recording
of the financing statement.9 6 The exception of the recording requirement is an assignment which does not transfer a significant part of
the assignor's outstanding accounts to the same assignee. 7 It should
be noted that a financing statement covering inventory does not
automatically cover proceeds or accounts receivable when the inventory is sold.5s Unless these are included in the description in the
original financing statement, the secured party does not have a perfected security interest in them.59
As to priorities under the UCC, whoever records his financing
42o (1953); Waynesboro

Nat. Bank v. Smith, 151 Va. 481,

145 S.E. 302 (1928);

Paxton v. Rich, 85 Va. 378, 7 S.E. 531 (1888).
'OSee Va. Code Ann. § 55-146 (Repi. Vol. 1959).
r4Ibid.
aUCC § 9-ioi and Comment.
rSee notes 19-22, 24-27 supra. See also UCC § 9-10 4 (t). That section provides

that Article 9 does not apply to the sale or assignment of accounts for collection

purposes only.
oUCC § 9-203(1)(b).

'1UCC § 9-4o2(1). See also Comment, UCC § 9-3o2. The statement is made there
that filing is the only means available to perfect a security interest in accounts receivable under the UCC.
t
Kirkland Chase & Co. v. Brune, 72 Va. (31 Gratt.) 126 (1878).
rUCC § 9-3o2 and Comment.
G7UCC § 9-3o2(i)(e) and Comment. The comment states that the purpose of
this exception is to save "casual or isolated" assignments from ex post facto invalidation.
'8UCC § 9-306(3)(a).
nlIbid.
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statement first has the superior interest. 60 A transferee of the accounts
-who gives value without knowledge of the security interest and before
a financing statement is filed obtains priority to the extent he gives
value. 61
The situation of the return or repossession of goods again is outlined in some detail. Whenever the goods are sold by the debtor and
an account results, and then they are repossessed or returned, the position of the secured party is the same as outlined above. 62 However,
should the accounts receivable which resulted from this sale be transferred -to someone other than the inventory financier, who is the original secured party, then the transferee of the account is subordinated to
the perfected security interest of the inventory financier.0 3 The transferee's security interest is still good against the transferor, but must be
perfected again to afford protection against other creditors of the
transferor and anyone who might purchase the items which have
been returned or repossessed. 64 However, this transferee of the account
can obtain a superior position if the security interest of the inventory
financier was not perfected. Upon return or repossession in such a case,
whoever perfects first will have priority. 65
The defenses that can be asserted under the UCC against the
assignee of an account are much the same as have been available in
Virginia. The assignee is subject to the terms of the agreement between the assignor, who is the debtor in -the security transaction, and
the account debtor.66 The account debtor can assert any defense
against the assignee which he might have had against the assignor,
if the defense accrues before he had notice of the assignment. 67 The
account debtor is safe in paying the assignor until he receives notification of the assignment. 68 All of these statements merely reiterate
the general principles of the law of assignment. Any agreement made
by the account debtor and the account creditor that prohibits assigning the account is ineffective. 69 An agreement by the buyer of consumer goods, who may well become an account debtor thereby, that
he will not assert against an assignee of the account any defenses that
®'UCC § 9-312(5).
"UCC § 9-301(1)Cd).

62See notes 39-42 supra.

6UCC § 9-5o6(5)(c).
"UCC § 9-3 o6( 5)(d).
OUCC § 9-306(5)(a).
6'UCC § 9-318(1)(a).
OUCC § 9 - 8 s8(i)(b).
8UCC § 9-318(3).
6UCC § 9-318(4).
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he might have had against the seller is enforceable with the exception
of real defenses.70 In order for the rule to apply, the assignee must
give value, take the assignment in good faith, and not know of the
7
defense. 1
CONCLUSION

In conclusion, the impact of the UCC upon factor's liens and accounts receivable financing is not great. The new legislation is more explicit and more detailed, but the general principles that have existed in
Virginia remain. The greatest changes are in the area of assignment of accounts receivable, and are as follows: (I) the assignment
must be evidenced by a writing, i.e., a security agreement; (2)
a financing statement must be filed; (3) priorities are determined by a
rule of diligence rather than the rule based on the first in time. Yet the
fact that accounts receivable financing is probably handled through factor's liens minimizes the significance of these changes. The rules regarding defenses are much the same. As for factor's liens, the whole
philosophy behind the factor's lien act is retained by the UCC. Except for minor changes as to what is to be included in the financing
statement, the Virginia practice remains intact. But this is not to
say that Virginia lawyers have no reason to be pleased with the UCC;
Virginia courts have never passed on several of the problems covered
by the UCC. Under the UCC Virginia lawyers can be more sure of
their position on these matters and be secure in their knowledge
that the same rules apply in other states.
MALCOLM BOBB BUSTON

'OUCC § 9.206(1).
nIbid.

